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\
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I

John C. McBride, as Receiver of the Ber-

NERs Bay Mining & Milling Company,

and Henry Endicott,

Appellees,
j

No. 1436.

REPLY BRIEF OF APPELLANTS.

We have read with great interest the able brief

of counsel for appellees. Certainly everything has

been said therein that can be said in defense of the

decree in this case. But before taking up seriatim

the points we desire to make in reply, we wish to

call attention to the ingenious sophism involved in

the argument on the main question, viz., the alleged

contract of sale and the alleged fraudulent alteration

thereof by the Nowells. Now it is clear that if there

was no contract there was no alteration thereof,

fraudulent or otherwise. But counsel have assumed

the existence of a contract, and then argued that it

must have been fraudulently altered by the Nowells;

and then having proved fraud from an assumed but



unproved premise of an existing contract, they go

backward and prove the contract from the fact of

fraud thus proved. But decisions of courts must rest

upon facts and not upon arguments, however ingenious,

and we now proceed to examine these arguments in

the hght of the facts.

The alleged contract between Thomas S. and Willis

E. Nowell and Henry Endicott.

The proposal: Appellees' counsel claim that the

letter of June 3, 1896 (Tr. pp. 165, 166), copied in

their brief, pp. 25 and 27, is such a proposal, that upon

its acceptance by Henry Endicott it bound Thomas S.

and Willis E. Nowell to convey the "Johnson Group"

to the Berners Bay Company. The slightest con-

sideration of the letter and the surrounding circum-

stances will, we think, demonstrate that this contention

is untenable.

In the first place, the letter is not signed; and a

contract to be specifically enforced must be subscribed.

This was the law of Oregon, in force in Alaska in 1896

(Oregon Code, Deady & Lane, sec. 775), and in Massa-

chusetts, where the contract was made. {Jacobs v.

Peterborough, etc. Ry. Co., 8 Cush. 223.)

In the second place, the facts and circumstances

surrounding the parties at the time show that the

letter had no such purpose as is now sought to be

saddled upon it. At that time Thomas S. Nowell

was the president of the Berners Bay Company ; Henry

Endicott was one of its directors; both were stock-

holders. They were discussing and planning ways



and means to prevent a foreclosure of the outstanding

bonds of the company, and for keeping it a going

concern. One of the things necessary to the end in

view was to buy up 46 bonds whose holders were un-

willing to extend the time of payment. Mr. Nowell's

plan, as president of the company, was to form a syndi-

cate among the officers and stockholders of the com-

pany to buy up these bonds. Mr. Endicott, as a

director and stockholder, is asked to join it, and

contribute a certain amount of cash, and receive a

proportionate amount of the bonds and of the bonus

stock. This is the proposal made; the purpose of the

action invited from Mr. Endicott is to get "rid of the

element that have taken the stand that they are not

willing to extend the bonds." Nowell then, as presi-

dent of the company, not as attorney in fact for Willis E.

Nowell, submits a plan to Henry Endicott, as a director

of the company, for the increase of its assets, stock, and

bonded indebtedness, and for providing the means of

floating the new bond issue. This "plan" was in no

sense a proposal of a contract to Henry Endicott. It

was, as stated, a plan to be submitted to the stock-

holders for their approval or rejection. Nowhere in

the letter can it be found that Thomas S. Nowell said,

or intended to say, to Henry Endicott, "If you will

join the syndicate to buy these 46 bonds, I will bind

myself to sell and to have the Beniers Bay Company

buy the Johnson Group." The most that can be

said for it is that it is the mere expression of a then

present intention to propose such a matter to the

company in its stockholders' meeting. But expressions

of intention do not result in a binding promise, even



when acted upon by the other party. {Clark on Con-

tracts, p. 59.)

The acceptance: If the letter could be construed

into a proposal at all, it was not accepted by Endicott

in the terms of the proposal. The letter stated, in

effect, that Mr. Endicott should take 27 bonds and a

proportionate amount of bonus stock, and Nowell

should have 20 bonds and a proportionate amount of

bonus stock. Without Nowell's consent, so far as the

record shows, Endicott and associates took 42 bonds

and an amount of the bonus stock proportionate

thereto. Endicott, evidently, considered the bonds

and stock worth all he was paying for them, and

more. Counsel for appellees, however, contend that

Nowell is estopped to raise this defense. Why? Be-

cause the record does not show that Nowell asked

Endicott to let him, Nowell, have the bonds. In

reply to this it is sufficient to say that appellees

plead a performance of the alleged contract between

Endicott and Nowell and have proved a performance

different and more advantageous to them than the

offer made, without any proof whatever that Nowell

ever agreed to stich a modification. This does not

satisfy the law.

Warvelle on Vendors, § 100.

Sharp V. West, 150 Fed. 458.

It may assist the Court better to understand the

utterly untenable contention of the appellees, that

the evidence is sufficient to show a contract between

Thomas S. and Willis E. Nowell and Henry Endicott

for the conveyance of the Johnson Group to the
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Bemers Bay Company, to look at the matter from

the standpoint of a suit between these parties alone.

Let us suppose Henry Endicott to be sole plaintiff,

suing the defendants to compel them to convey the

Johnson Group to the Bemers Bay Company. The

plaintiff introduces his letter in evidence and

proves that he bought, or procured to be bought,

42 of the bonds referred to therein and rests. Would

not his bill be dismissed? Clearly so. So that the

decree herein must stand, if it stand at all, upon

The alleged contract between Thomas S. and Willis

E. Nowell and the Bemers Bay Company.

Assuming, but by no means admitting, that such

a contract has been sufficiently pleaded, let us again

briefly examine the evidence to support it. The bur-

den, of course, is upon the plaintiffs to prove the

contract. Now a contract is formed by a proposal

and an acceptance thereof. Plaintiffs must prove a

proposal by Thomas S. and Willis E. Nowell to the

Bemers Bay Company to sell to the latter the John-

son Group. To do this the}^ introduce in evidence

an offer to sell the "last twelve" of fifteen certain

specified mining claims. The words "last twelve"

are interlined. If they were interlined prior to the

submission of the offer the Johnson Group were ex-

cluded from the offer. If they were interlined subse-

quent to the submission of the oft'er, then the John-

son Group were included in the offer. Evidence upon

this vital question, vital so far as proof of proposal

was concerned, is wholly lacking. No witness gave

any testimony tending to show when, where, or under

what circumstances the interlineation was made.



This Court is asked to presume, as the trial court

presumed, that, in the absence of any evidence, the

interhneation was made subsequent to the submis-

sion of the offer. But this is not the law. (See

Little V, Herndon, 10 Wall. 26, and other authorities

cited on page 76 of our original brief.)

But this is not all. The plaintiffs introduced in

evidence the books of the company showing the

record of the proceedings at the stockholders' meeting

of June 24, 1896. (Rec. p. 597.) Here the offer of

Thomas S. Nowell is recorded, and as recorded the

words "last twelve," are written in the body of the

instrument. The offer as recorded is accepted, and

the words "last twelve" are again used. {Rec.

p. 598.) The evidence as to any other offer or accept-

ance is as silent as the grave. But this Court is asked

to presume, as the trial court presumed, that "some

time subsequent to the said 24th day of June, 1896,

the corporate records of said Bemers Bay Mining &
Milling Co. were so altered, changed, and falsely

entered," etc. But there is not a scintilla of proof

of any alteration, change, or false entry. The records

of the company are the sole evidence of what tran-

spired at the meeting of June 24.

Counsel for appellees contend that the call for

the stockholders' meeting, denominated by them the

"original call" (Tr. pp. 544-547), was the only call

issued, or signed by the directors of the company.

But this contention is not sustained by the evidence.

This paper was found nine years after it was made,

among the papers of Henry Endicott. He does not

know whether he received it through the mail or not,
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or how it came to be in his possession. So far as the

evidence shows, it may have been, and probably was,

made out, signed, and found to be defective in form,

and thrown to one side. But however that may be, it

was not the call officially recognized by the Bemers Bay

Company and recorded in its minutes of stockholders'

meeting. It was not the call referred to in the offer

by Thomas S. Nowell to the company of the "last

twelve " claims, nor the one referred to by the company

when it accepted the offer to buy the "last twelve

claims named in Article III of the call." That much

is certain. So that it is really immaterial whether

the so-called original call was ever actually mailed to

Henry Endicott or not. The point is, that it was not

the paper referred to in the offer of sale, nor in the

acceptance of the offer. But counsel contend that

this difference between the so-called original call and

the call recorded in the minutes of the company is

"evidence of unmistakable fraud com^mitted by the

Nowells." Indeed, counsel for appellees are ap-

parently of the opinion that if fraud is charged with

sufficient frequency and force it will dispense with all

necessit}^ of proof. Concerning these repeated charges

of fraud, we desire to say, once for all, that until there

was some evidence of a contract of sale of the Johnson

Group to the Bemers Bay Company there necessarily

could be no fraud; and no such evidence was pro-

duced. Again, it is asserted by counsel for appellees

that the Nowells absolutely controlled the Bemers

Bay Company ; why then should they commit a fraud

at all? Having the power to do directly what they

pleased with the company — to have it accept any



offer they might make — why should they resort to

fraud and forgery to accomplish what they could have

accomplished directly? The fact is that this charge

of fraud is an afterthought— nine and one-half years

after— bom of the ingenuity of counsel at the in-

stance of outsiders— mere volunteers. It was never

heard of till Messrs. Coming, Gillespie and Fairchild

organized their scheme to wreck the Berners Bay

Company and pick up the flotsam. It was not thought

of when in December, 1896, the Endicotts were shown

the records of the company {Tr. pp. 198 and 230)

showing that the Johnson Group had not been sold.

It was not thought of on March 30, 1897, when the

stockholders of the company unanimously voted to

turn its entire property over to Thomas S. Nowell to

dispose of at his discretion. {Tr. pp. 402-407.) And

it has never had any existence except in assertions

and imsupported charges.

Counsel for appellees lay great stress upon the

present value of the Johnson Group. But its present

value was not its value in June, 1896. It was then

an undeveloped, unpatented prospect — a favorable

prospect it is true, but none the less a mere prospect,

and encumbered with $25,000.00 of debt for unpaid

purchase money. It is now a developed, patented

mine, having had many thousands of dollars spent

upon it, and the entire purchase price paid to the

original locators, as well as to the government, not

one cent of which was paid, or offered to be paid, by

the appellees. Instead of the present great value of

the group being a reason for now giving it to the

appellees, it furnishes, apart from other considerations,

an insuperable objection to the decree in this case.
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Counsel for appellees, however, now insist (p. 69

of Brief) that this Court should modify the decree

by requiring the appellees to pay $300.00 for the land,

the price paid the government, and as thus modified

affirm it. Would this be equitable? How about the

expenditures for the years 1896, 1897, 1898, 1899, 1900

and 1901 necessarily made in order to hold the loca-

tions? How about the necessary expenses of the

patent proceedings? Even this would not be a tithe

of the mone)^ actually expended. The truth is that

the bill was not framed on any such theory, and the

evidence to meet such a theor}^ is therefore in great

part wanting. And as said by Judge Sawyer in 33

Fed. 562:

" If complainant has any equities which he
might enforce by doing the defendant such equi-

ties as the nature of the case requires, he has not
framed his bill upon any such theory."

Counsel for appellees, from pages 57 to 63 of their

brief, cite a number of authorities in support of the

proposition of law enunciated by the learned trial

judge that where any suspicion is raised, or the evidence

fails to produce belief as to the genuineness of the altered

instrument, the burden is upon the person claiming under

it to remove the suspicion by accounting for the alteration.

But manifestly this rule and these authorities have

no application to the case at bar. Appellants do not

claim under the alleged altered instrument. Their

title is derived direct from the United States. Ap-

pellants did not offer the alleged altered instrument

in evidence. It was offered by appellees. And there

they stopped. Yet it certainly devolved upon them
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to show that the offer of the fifteen claims had been

made by Thomas S. Nowell to the Berners Bay Com-

pany. This burden was certainly not discharged by

showing that the written offer was of twelve claims,

even though the offer was interlined, unless they went

further and showed that the company had received

and accepted the offer prior to the interlineation.

Besides, if there had been an offer of fifteen claims,

there was certainly only an acceptance of twelve.

Laches.

Counsel for appellees in their brief devote much
space to this. As we are firmly persuaded that this

matter will never be reached by the Court in the

determination of the case, since there is absolutely no

evidence of the contract of sale relied upon, our reply

to this portion of the brief will be very limited. The

authorities cited in our opening brief are in no manner

met or answered. Appellees, however, contend that

because F. D. Nowell was receiver of the Berners Bay

Company and Mr. Cobb, of the firm of Malony & Cobb,

was his attorney, the delay was thereby excused.

Was it? Did those facts prevent the company, or the

Endicotts, from acting? Neither F. D. Nowell nor his

attorney knew (or know yet for that matter) of any

evidence to support a claim for the Johnson Group on

behalf of the Berners Bay Company. Neither the com-

pany nor the Endicotts requested any such suit. But

if any person in interest from December, 1897, to Janu-

ary, 1906, had desired such a suit to be brought, the

court was equally as open to them then as it was to

Corning, Gillespie and Fairchild on the latter date.

.

During all that time no objection was made by any
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person in interest to Mr. F. D. Nowell acting as re-

ceiver. During all that time no person in interest

suggested that the receiver sue for the Johnson Group.

The Endicotts, so far from claiming that the Johnson

Group belonged to the Berners Bay Company, were

actively asserting that it did not, and exerting them-

selves to consolidate the two properties by a joint

sale to third persons. Wallace Hackett, a director

of the Berners Bay Company, became a director in

the Alaska Nowell, the owner of the Johnson Group.

That a firm of counsel, one of whose members was

attorney for the receiver, is now defending this suit

is due to the fact that their services were requested,

and that there was no conflict between their duties

to the receiver, F. D. Nowell, and their duties to their

present clients. Indeed, they believed and yet believe

that this suit was instigated by Messrs. Corning,

Gillespie and Fairchild in aid of a scheme to wreck

the Berners Bay Company and defraud its owners and

creditors out of its property. Whether that belief be

well founded or not, the fact remains, that at no time

during the nine and a half years delay would any

party in interest have been denied the right to bring

this suit; and the further fact remains that at no time

did any person in interest bring, or seek to have it

brought. And it is certainly a new and strange doc-

trine that a party's rights are, or can be, dependent

upon the particular attorney he may employ.

The Patent.

In support of their contention that the patent to

the Nowell Mining & Milling Co. does not bar this suit,

appellees cite two cases, viz., Stevens v. Grand Central
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Mining Co., 133 Fed. 28, and Davidson v. Eraser, 84

Pac. 695. Both these cases, however, arose between

co-tenants, not adverse claimants. The doctrine an-

nounced manifestly has no appHcation to a case such

as this, where the claims are distinctly adverse to

each other, though both parties claim under the same

source of title. If A locates a mining claim and trans-

fers the claim to B and also C, B's and C's claims are

as much adverse, though both claim under A, as they

would be if one of them had made a conflicting location.

In the latter case the common source of title would

but be pushed one link further back. The language

from the decision in the 133 Federal, italicized on page

88 of the appellees' brief, taken alone may support

their contention. But if construed with its context

and as applied to the facts before the Court, it has no

bearing upon the question raised. The cases cited

in support of the decision in 133 Federal are also cases

arising between co-tenants. In short, co-tenants are

not adverse claimants, and the familiar rule of co-

tenancy is applied, that any title acquired by one

co-tenant inures to the benefit of all.

In Iron S. M. Co. \. Campbell, 135 U. S. 286, the

Supreme Court has stated the purpose of the adverse

suit statute as follows:

"The purpose of the statute seems to be, that

where there are two claimants to the same mine,
neither of whom has yet acquired title from the

government, they shall bring their respective

claims to the same property, in the manner pre-

scribed by the statute, before some judicial

tribunal located in the neighborhood where the

property is, and that the result of this judicial

12



investigation shall govern the action of the land
department in determining which of these claim-

ants shall have the patent."

This language applies with as much force to

adverse claims arising out of conflicting grants from

the original locator, as to adverse claims arising from

conflicting locations. Both are equally adverse. The

law provides the means for determining the conflict

before patent is issued and also provides that if not so

determined it is waived. The test is, are the claims

adverse? If they are not, if the patent applicant is

a co-tenant, mortgagor or sustains any other relation

whereby the law makes any title obtained by him

inure to the benefit of another, then such other need

not adverse. But if not, — if the claims are hostile

so that both cannot coexist, but one necessarily de-

stroys the other, — then they are adverse, and a failure

to adverse the patent applicant under such circum-

stances forever bars the claims. Such seems to be

the plain meaning and reason of the law. Any other

rule would tend to weaken the confidence reposed in

patents from the government, and make such titles

dependent upon the possible existence of past transfers

from the original claimant or locator to persons other

than the patentee. The only patents that would be

entitled to much respect would be those issued to

original locators.

But we have already extended this brief perhaps

more than necessary. We do not think the Court

will find it necessary to consider any close questions

of law. It is the facts that are wanting to the ap-
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pellees' case. The whole of the transactions had in

June, 1896, are perfectly apparent from this record.

Briefly stated, these transactions were as follows:

Thomas S. Nowell, the Endicotts and other directors

and stockholders of the Berners Bay Company found

it necessary, in order to keep the company going, to

buy up 47 of its outstanding bonds and to increase

its capital stock and bonded indebtedness. In the

negotiations concerning this matter Nowell told En-

dicott he intended to transfer to the company fifteen

unpatented mining claims, including the three in

controversy, in consideration of the proposed issue

of $1,500,000.00 of new stock. $500,000.00 of this

stock was to be issued, not for the Nowells, but to float

the new bonds. The remaining $1,000,000.00 was not

to draw dividends until $1,000,000.00 in dividends

should have been paid upon the original stock. It

was understood about June 3, 1896, that a proposition

embod^^ing these terms was to be submitted to the

stockholders on June 24. Subsequently, in discussing

the matter with other directors, it was concluded to

omit from the proposed transfer the three Johnson

claims upon which $25,000.00 for purchase money was

owing. On June 24, Thomas S. Nowell offered the

remaining twelve claims to the company in considera-

tion of the said stock, and the company accepted the

offer, and received a deed accordingly. The Endicotts

learned of this change in the proposed plan as early

at least as December, 1896, and made no complaint

against it for over nine years. The grantees from

Willis E. Nowell of the Johnson Group have procured

patent, and developed the mine, and proved it to be
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valuable. The Berners Bay Company, through lack

of funds, has done nothing with its twelve claims, has

become insolvent, and its stock is worthless. The

consideration received by the Nowells for the twelve

claims has utterly failed. The decree in favor of the

appellees herein is without evidence to support it,

without equity, against conscience, and if afhrmed

would make of the Court an instrument of oppression

and injustice.

We respectfully ask that the decree be reversed,

and the cause remanded, with instructions to dismiss

the complaint and bill of intervention.

MALONEY & COBB,

Attorneys for Appellants.
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